



MEMORANDUM
To:
MATC District Board


VIA E-MAIL

From:
Michael Kent

President, PT Teacher’s Union, AFT Local 6100

Cc:
Charles McDowell, Vice President of Human Resources

Jon Anderson, Attorney for MATC District Board

Date: 
5/21/12
Re:
Madison Area Technical College Status as Employer under WI STAT 111
On March 30, 2012, the Madison Area Technical College Part-Time Teacher’s Union notified the Board of Trustees of its intention to open negotiations for a successor contract.  The current collective bargaining agreement is set to expire on June 30, 2012.

While we are still awaiting the commencement of negotiations with the college, we note that on May 15th, the college distributed a draft copy of a proposed employee handbook.  This proposed handbook contained several provisions that were not consistent with the current collective bargaining agreement between the college and the part-time teachers’ union.
The purpose of this memo is to notify you of the union’s initial position with respect to bargaining and to ascertain whether the college concurs or disagrees with our position.
Stated concisely, the union’s position is that the college is an employer under the general provisions of the Employment Peace Act, but is not a Municipal Employer in the context of the Municipal Employment Relations Act nor is it a State Employer in the context of the State Employment Labor Relations Act.  As a result, our position is that the college is still obligated to bargain terms and conditions of employment with the Part-Time Faculty Union.  An explanation of our position follows.

Under the Employment Peace Act, an employer is defined in relevant part:

WI STAT 111.02 Definitions


(7) (a) “Employer” means a person who engages the services of an employee, and includes a person acting on behalf of an employer within the scope of his or her authority, express or implied.

(b) “Employer does not include any of the following:



1. The state or any political subdivision thereof.

The union argues that the MATC District Board is not “the state” for purposes of Wis. Stat. § 111.02 (7)(b)(1).  This position is consistent with previous determinations by the Attorney General, the Wisconsin Department of Workforce Development and the Wisconsin Personnel Commission, holding that the Technical Colleges are not considered state employers. The union further argues that the MATC District Board is not a political subdivision of the state.  Chapter 111 of the Wisconsin Statutes does not define the phrase “political subdivision”.  This phrase, however, is defined in 32 other Wisconsin statutes.  Without exception, the phrase is defined to mean “a city, village, town or county”.

Starting from the position that the MATC District Board is not excluded from the definition of employer under the Employment Peace Act, we next consider whether the Technical Colleges fall under the jurisdiction of the Municipal Employment Relations Act, or the State Employment Labor Relations Act.

The Municipal Employment Relations Act defines a municipal employer as:

WI STAT 111.70  Municipal Employment

(1) Definitions

(j) “Municipal Employer” means any city, county, village, town, metropolitan sewerage district, school district, long-term care district, transit authority under s. 59.58(7) or 66.1039, local cultural arts district created under subch. V of ch 229, or any other political subdivision of the state, or instrumentality of one or more political subdivisions of the state, that engages the services of an employee and includes any person acting on behalf of a municipal employer within the scope of the person’s authority, express or implied.
There is no court decision on record that addresses the question of whether the technical college districts constitute municipal employers under s. 111.70 (1)(j).  While the technical college districts are considered school districts for purposes of Wisconsin Open Records law, they are distinguished from school districts in most other contexts and have an entirely different enabling statutory scheme, as well as a fundamentally different board member selection mechanism.

The only other arguable aspect of the municipal employer definition that might apply to a Technical College District Board would be the language “instrumentality of one or more political subdivisions of the state”.  If one took the position that a Technical College District is an instrumentality of the cities and counties that comprise it, one might have an argument for inclusion.  That argument fails, however, based on the definition of an “instrumentality”.  The relevant definition from Black’s Law Dictionary is “A means or agency through which a function of another entity is accomplished, such as a branch of a governing body.”  The Technical College District cannot be an instrumentality of any political subdivision of the state because the provision of post-secondary education is not a function of any political subdivision of the state.  Cities, counties, towns and villages are neither responsible for, nor empowered to, provide post-secondary education.  In the case of technical colleges, that power is vested with the state in Wis. Stat. § 38.
Turning now our attention to the State Employee Labor Relations Act (SELRA), the case is crystal clear that the employees of the Technical College District Boards are not employees within the meaning of the statute.  The definition of “employee” under SELRA is restrictive.  It is not an inclusive definition along the lines of “a person doing work for an employer” or “a person doing work for the state”.  The definition of “employee” under SELRA is extremely specific, identifying each and every specific class of employee and each and every agency of the state that is covered under the law.  The definition of “employee” is lengthy, but is reproduced below as a matter of necessity.

WI STAT 111.81 Defintions.

(7) "Employee" includes: 

(a) Any state employee in the classified service of the state, as defined in s. 230.08, except limited term employees, sessional employees, project employees, supervisors, management employees and individuals who are privy to confidential matters affecting the employer-employee relationship, as well as all employees of the commission.

(ar) Any employee who is employed by the University of Wisconsin System, except an employee who is assigned to the University of Wisconsin-Madison, and except faculty under s. 36.13 and academic staff under s. 36.15.

 (at) Any employee who is employed by the University of Wisconsin System and assigned to the University of Wisconsin-Madison except faculty under s. 36.13 and academic staff under s. 36.15.

 (b) Program, project or teaching assistants employed by the University of Wisconsin System, except supervisors, management employees and individuals who are privy to confidential matters affecting the employer-employee relationship.

(c) Assistant district attorneys, except supervisors, management employees and individuals who are privy to confidential matters affecting the employer-employee relationship.

(e) Attorneys employed in the office of the state public defender, except supervisors, management employees or individuals who are privy to confidential matters affecting the employer-employee relationship.

(f) Instructional staff employed by the board of regents of the University of Wisconsin System who provide services for a charter school established by contract under s. 118.40 (2r) (cm).

(gm) Research assistants of the University of Wisconsin-Madison and University of Wisconsin-Extension.

(h) Research assistants of the University of Wisconsin-Milwaukee. 

(i) Research assistants of the Universities of Wisconsin-Eau Claire, Green Bay, La Crosse, Oshkosh, Parkside, Platteville, River Falls, Stevens Point, Stout, Superior, and Whitewater.   

As is evident from the definition, the employees of Technical College District Boards are NOT considered “employees” within the meaning of SELRA.

Earlier this year, we filed a complaint with the Wisconsin Department of Workforce Development, under the state Whistleblower Law.  This complaint challenged several old Personnel Commission decisions regarding the determination that the college was not a state employer for purposes of the Whistleblower Act.  This complaint gave us the opportunity to evaluate the college’s defense regarding its status as an employer under state law.  Your defense has two main components:

The first argument is one of detrimental reliance.  You have argued that the college has relied on the assumption that it was a municipal employer under MERA in the context of collective bargaining.  The natural extension of this position is that the union has benefited and the college has been adversely impacted by this assumption.  One might also take the position that the original certification of the union as the collective bargaining agent for the part-time faculty was done under the auspices of MERA.

Our response is that the original 1996 Stipulation for Election filed with WERC did not mention MERA at all.  It merely requested an election under Chapter 111.  The procedures followed for the election were not unique to municipal employers.  WERC made an independent determination that it would certify the election under MERA.  WERC’s reliance on MERA was not contested by the parties.  It was not a subject of mediation or litigation, and at the time, there was no reason to drill down into what definition of employer should apply to the Technical College.  Now that there are different bargaining rights attached to different types of employers under Wis. Stat. § 111, it is now relevant and necessary to settle to question of which definition of employer should apply.
The college has not been injured by its past bargaining under MERA, as it would have been obligated to bargain as an employer under the Employment Peace Act, had the parties not assumed MERA applied to them.

You second argument refers to a 1974 opinion by the Wisconsin Attorney General in which the technical colleges are classified as “quasi-municipal corporations”.  A quasi-municipal corporation is “a public agency created or authorized by the legislature to aid the state in, or take charge of, some public or state work, other than community government, for the general welfare.”  63 Op. Atty Gen. 187, 190 (1974).
In addition to the fact that this is not binding authority, we feel this opinion cuts both ways.  It is an acknowledgement that the technical colleges do not really fit under the definition of a municipal employer, so we have created a legal fiction in which we treat them as though they were municipal entities, even though they aren’t.  It also reinforces that the technical colleges are the creation of state statute, not any political subdivision of the state.  Prior to the passage of 2011 Act 10, there wasn’t really cause for unions or employers to put this fiction to the test.  Now that it matters, there is a need to have this issue settled by the court. 
Moving forward, we are looking to have the college take one of two positions.

One- the college can concur with our analysis that the technical colleges are not clearly covered under MERA and SELRA, and that bargaining should continue to include all terms and conditions of employment as per the rights conferred under Wis. Stat. § 111.04.  If you select this option, we will assume bargaining will proceed as normal, per the past practices of the parties. 
Two- the college can dispute our analysis and notify us of this dispute.  This course will set into motion the process of judicial resolution of the question of the technical college employer status.  We will send you a notice of claim as the first step in this process, notifying you of our intent to seek a declaratory judgment and injunctive relief, ruling that the college is an employer under Wis. Stat. § 111.02 (7)(a), and directing the college to bargain with the union over terms and conditions of employment.  If you select this option, we would expect that bargaining will begin with the understanding that there are some issues we will not yet be able to resolve.  We still believe that there are issues that can be bargained regardless of whether the college is ultimately determined to be a municipal employer or not.  We would expect to bargain on these issues until we reach the point at which we cannot proceed further without the resolution of the question of the college’s employer status. 
Thank you for your consideration of this memo and we look forward to your response.

-Mike Kent

President, MATC Part-Time Teachers’ Union 
